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Résumé

— L’attribution automatique des dossiers aux juges : principes généraux et réalité empirique au
tribunal administratif fédéral suisse — Le Tribunal administratif fédéral est le tribunal le plus grand
de Suisse. En 2007, il a fait ceuvre de pionnier en développant un logiciel d’attribution automatique
des dossiers a ses membres, logiciel qu’il utilise toujours depuis lors. Cette étude se penche sur
le fonctionnement dans la pratique de ce logiciel d’attribution automatique des dossiers. Elle se
fonde sur une analyse empirique de tous les jugements substantiels rendus entre 2008 et 2018 dans
lesquels des données numériques d’attribution automatique des dossiers apparaissent. L’étude
interdisciplinaire parvient a la conclusion que dans 45% des cas, au moins un des membres de la
Cour appelée a rendre le jugement n’a pas €té choisi automatiquement, mais par une intervention
manuelle. En particulier, 1’étude analyse les raisons de ces interventions manuelles et en déduit les
conclusions généralement applicables a la composition automatique d’une autorité de jugement.

1. This article is a translated short-version of a peer-reviewed study published in German, see: Konstantin
Biichel, Regina Kiener, Andreas Lienhard & Marcus Roller: “Automatisierte Spruchkorperbildung an Gerichten.
Grundlagen und empirische Erkenntnisse am Beispiel des Bundesverwaltungsgerichts », in : Justice — Justiz —
Giustizia, 2021/4. The authors would like to thank the Swiss Federal Administrative Court for sharing the data
required for this study.
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Abstract

— The Federal Administrative Court is the largest court in Switzerland. In 2007, the court
pioneered the development of an automated case allocation software and has used it since. This
study considers the question of how software-based case allocation functions in practice. It is based
on an empirical analysis of all substantive judgments between 2008 and 2018, in which the log
data of the case allocation software was linked with around 50,000 machine-read court judgments.
The interdisciplinary study concludes that in 45% of cases, at least one member of the panel was
not assigned automatically but through manual intervention. In particular, the study analyses the
reasons and responsibilities for these interventions and derives generally applicable findings for
the automated assignment of judges to court panels.

Keywords

Switzerland, Federal Administrative Court, automated case allocation and management, sofwares

INTRODUCTION

Problem statement

In large courts, there are usually more judges than are needed to constitute a panel.
As a consequence, the judges must be assigned to the panel. This is generally done in
such a way that each incoming case is assigned to one or more judges until the panel is
fully staffed. Undisputedly, the characteristics and preferences of individual judges can
influence the outcome of court proceedings; this is particularly well documented for the
political affiliation of judges (e.g., Hangartner et al., 2016; Gertsch, 2021) and for innate
characteristics such as gender or skin colour (e.g., Harris et al., 2019). It is, therefore, of
relevance that clear guidelines and suitable mechanisms exist for forming panels. One
possible mechanism is the software-based assignment of judges. Such mechanisms exist
in the U.S. at the Federal Courts of Appeal (Chilton & Levy, 2015) and in Switzerland at
the Federal Administrative Court, the Federal Supreme Court, and the cantonal courts in
Graubiinden and Neuchatel (Lienhard et al., 2013). However, since the technical details
and handling of these software solutions are usually kept confidential, the public has only
a limited understanding of how judges are assigned to court panels, even for courts where
software solutions exist.

Objective

The study examines the legal and conceptual foundations of software-based case
allocation and its implementation at a large national court and derives generally applicable
findings for the automated case allocation at courts. The study considers the formation
of panels at the Swiss Federal Administrative Court, which has been using case alloca-
tion software in all departments since the court’s founding in 2007. First, we explain the
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human rights requirements for the formation of court panels and set out the legal basis
for their formation at the Federal Administrative Court. We then describe the mechanism
of software-based case allocation and examine its implementation in the period between
15t January 2008 and 31t December 2018, linking log data from the case allocation software
to approximately 50,000 machine-read court decisions. Finally, we discuss general findings
for the design of automated case allocation in courts.

LEGAL REQUIREMENTS

Overview

In Switzerland, the minimum standards for the formation of court panels are laid
down in constitutional law and in directly applicable international law. They follow from
the justiciable right of the parties to an independent and impartial court or tribunal esta-
blished by law (Art. 30 para. 1 of Federal Constitution 1999, Art. 6 para. 1 of European
Convention on Human Rights (ECHR) 1950). In recent years, the Swiss Federal Supreme
Court and the European Court of Human Rights (ECtHR) have issued several judgments
on the formation of court panels, partly taking into account soft law recommendations of
the Council of Europe (see in particular Council of Europe, 2011; European Commission
for Democracy through Law). The judicial practice is, however, rather casuistic and hardly
consolidated. Nevertheless, certain requirements, namely those regarding the normative
basis, jurisdiction, permissible grounds for appointment and, to some extent, rules regarding
transparency, can be derived from it.

Normative basis

The ECtHR requires that both the jurisdiction of the court and the panel of judges
assigned to hear the case have a legal basis. 2 When it comes to the composition of the panel,
the Court leaves wide discretion to the States. It does not examine whether the national
authorities had valid reasons for assigning a case to a particular judge or court, but rather,
whether an assignment was compatible with Article 6(1) of ECHR, that is, with the requi-
rements of independence and impartiality. * According to the Court, Article 6 paragraph
1 of ECHR is violated if specific provisions of the national law on the composition of the
court panel have been openly disregarded. *

2. ECtHR, Richert c. Poland, 25" October 2011, n°. 54809/07, § 43 («The phrase ‘established by law’
covers not only the legal basis for the very existence of a ‘tribunal’but also the composition of the bench in
each case»); ECtHR, Kontalexis c. Greece of 31t May 2011, n°. 59000/08, § 42; ECtHR, Posokhov c. Russia of
4t March 2003, n°. 63486/00, § 39.

3. ECtHR, Bochan c. Ukraine of 3" May 2007, n°. 7577/02 §§ 71 and 72.

4. ECtHR, Moiseyev c. Russia of 9™ October 2008, n°. 62936/00, §§ 178-181; ECtHR, Posokhov c. Russia
of 4" March 2003, n°. 63486/00, §§ 39-43; ECtHR, Fedotova c. Russia of 13" September 2006, n°. 73225/01,
§§ 38-42. See also judgment of BGer 4A_473/2014 of 11 December 2014 para. 4.3.
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According to the Swiss Federal Supreme Court, the principle that a judgment may
not be influenced by a targeted selection of judges in individual cases also applies to the
composition of panels. * The court considers it sufficient that general criteria are defined in
advance for the formation of the panel. The court considers a statutory regulation desirable,
but also allows a consistent practice to suffice. ¢ If the law does not contain any or only
insufficient rules, the panel must be determined by the presiding judge on a case-by-case
basis, referring to objective and predetermined (ex ante) criteria. 7

Responsibility

As a matter of principle, the composition of the panel by the executive branch is
not permitted. ® Moreover, the courts have a certain discretion in the composition of the
panel. In principle, the assignment must be made by the court or a judge. According to
the Swiss Federal Supreme Court, an internal delegation of the task — for example to the
court registry or a court clerk — is only permitted if the assignment of the judges is made
according to rigid criteria and leaves no room for manoeuvre. The Court further held that
the automation of the assignment of judges by computer programmes is permissible and
even desirable but not mandatory under the Swiss Constitution. °

Objective and predetermined criteria

According to court practice, the composition of the panel must be based on objective
criteria determined in advance (“ex-ante”). Unobjective and thus inadmissible are motives
that serve to manipulate the panel in a specific case so as to bring about the desired outcome
of the proceedings. '© According to the Swiss Federal Supreme Court, objective criteria
are present if the composition of the panel is based on reasonable considerations aimed
at achieving the orderly conduct of proceedings and the appropriate and timely resolution
of the case. !! This leaves considerable room for discretion for the those involved in the
allocation of cases. '? In addition to purely objective criteria such as the case number,
the Supreme Court also accepts aspects like the right to a judgment within a reasonable
time, the current workload of the judge, the need to assign related cases to the same judge
or panel, linguistic considerations in a multilingual court, and absences due to illness or
recusals (Brunner, 2021). 13

5. BGE 144137 para. 2.1; see also BGE 137 I 340 para. 2.2.1; BGE 105 Ia 172 para. 5b.

6. BGE 144 170 para. 5.4 and para. 6.3; Judgment of the Federal Supreme Court (Administrative
Commission) 12T_3/2018 of 22" May 2018 para. 2.2. Stricter, in contrast, Judgment of the Federal Supreme
Court 6B_63/2018 of 21% June 2018 para. 3.2.3 and 6B_671/2018 of 15" October 2019 para. 1.5.3, according
to which an established practice is not sufficient.

7. BGE 144170 para. 5.1; ¢f BGE 144137 para. 2.1; BGE 1371340 para. 2.2.1; BGE 105 Ia 172 para. 5a f.

8. ECtHR, Oleksandr Volkov c. Ukraine, 9" January 2013, n°. 21722/11, §§ 150-156.

9. Judgment of the Federal Supreme Court (Administrative Commission) 12T_3/2018 of 22" May 2018
para. 2.2.

10. Cf. ECtHR, Miracle Europe Kft c. Hungary of 12" January 2016, n°. 57774/13, § 57; ECtHR, DMD
Group, A.S. c. Slovakia of 5™ October 2010, n°. 19334/03, § 66. See also BGE 144 1 37 para. 2.1; BGE 137 1
340 para. 2.2.1; Federal Supreme Court ruling 4A_473/2014 of 11" December 2014 para. 4.2.

11. BGE 144137E. 2.1.

12. See also ECtHR, Sutyagin c. Russia, 3¢ May 2011, n°. 30024/02, § 187 («wide range of factors»).

13. See also ECtHR, Sutyagin c. Russia of 3" May 2011, n°. 30024/02, § 187 and ECtHR, Bochan c.
Ukraine of 3 May 2007, n°. 7577/02, § 71.
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Subsequent interventions

Subsequent (“ex-post”) changes to an existing panel give rise to the appearance of
manipulation and are therefore only permissible subject to specific conditions. According
to court practice, it is possible to change the composition of the panel in the course of the
proceedings. However, there must be sufficient and objective reasons which must be recorded
and disclosed to the supervisory authority upon request. ' The question of whether stricter
requirements apply to subsequent changes has not been conclusively clarified. The practice
of the Swiss Federal Supreme Court suggests that the requirements are indeed stricter.
Accordingly, a subsequent change of the original panel can be considered, for example, if
a judge leaves the court for reasons of age or if he or she is prevented from working due
to a prolonged illness. 1> Subsequent interventions must be based on reasons that did not
exist at the time of the initial assignment. '6 The replacement of a judge would therefore
be justified in the case of a sudden death, of accidents or prolonged illnesses.

CASE STUDY: SWISS FEDERAL ADMINISTRATIVE COURT

Specific legal bases

The Swiss Federal Administrative Court

The Federal Administrative Court is the largest court in Switzerland with around 70
judges. It is the first-instance appeal authority in administrative law matters that fall within
the jurisdiction of the Federal Administration. In principle, its decisions can be appealed to
the Federal Supreme Court. The organisation of the Swiss Federal Administrative Court is
governed by the Federal Act on the Federal Administrative Court (FAC Act) of 17" June
2005 and the Rules of Organisation for the Federal Administrative Court (FAC RoO) of
17" April 2008. The court is divided into six divisions (which may be subdivided into further
chambers), whose organisation and scope are governed by the divisions’regulations. The
Federal Administrative Court operates in three official languages of Switzerland, namely
German, French, and Italian.

14. Judgment of the Federal Supreme Court (Administrative Commission) 12T_3/2018 of 22" May 2018
para. 2.4.3.

15. See judgment of the Federal Supreme Court 8C_58/2014 of 24t September 2014 para. 2.2 (regarding
non-re-election of the assigned judge); judgment of the Federal Supreme Court 5A_429/2011 of 9 August 2011
para. 3.2 (concerning maternity leave).

16. Cf. ECtHR, Miracle Europe Kft c. Hungary of 12" January 2016, n°. 57774/13, §§ 61-63; ECtHR,
DMD Group, A.S. c. Slovakia of 5™ October 2010, N°. 19334/03, §§ 69 f.; ECtHR, Moiseyev c. Russia of
9t October 2008, n°. 62936/00, §§ 177-182.
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Regulation of assignment of judges

The formation of the Federal Administrative Court’s panels is regulated by law as
follows: “The Federal Administrative Court shall regulate the distribution of cases among
the divisions as well as the formation of the court panels of judges by means of regulations”
(Art. 24 FAC Act). Article 31 paragraph 3 FAC RoO states that “[T]he allocation of cases
(...) shall be made according to a key determined in advance by the divisions. This key shall
be submitted to the Administrative Commission for approval. The key shall be determined
by the order in which cases are received. Appropriate consideration shall also be given
to the official languages and the availability of the judges, their workload due to court
administration and any other criteria, such as specific chamber responsibilities or previous
involvement in the same case”. Further criteria, such as temporary absence from work, case
quantifier (“Fallgewicht”), the political affiliation of the judge (which in Switzerland is an
actual criterion for appointment) or gender representation are not mentioned. The rules do
not mention any reasons that would allow an exceptional deviation from the principles of
panel formation, nor do they distinguish between initial (ex-ante) and subsequent (ex-post)
formation. Pursuant to Article 26 (1) of the RoO, the divisions determine the details of the
distribution of cases and the formation of panels in their specific regulations.

From a formal point of view, the various regulations uniformly describe the panels
in abstract terms, but the content and clarity of the regulations differ. All regulations are
regarded as internal, which hardly helps when it comes to meeting the requirements of
foreseeability and transparency of the formation of the court panels.

From a material point of view, all the regulations assume a software-based case alloca-
tion mechanism but use different terminology (some speak of “an automated system”, some
of the “randomness” and some merely of an “electronic program”). Only one regulation
explicitly indicates software-based case allocation and introduces the case quantifier as a
criterion for case allocation.

The regulations also differ as regards the criteria for the formation of the court panel
and the exceptional cases in which electronic case allocation may or must be dispensed
with. Furthermore, none of the regulations draws a distinction between initial (ex-ante) and
subsequent (ex-post) formation of the panels, and the responsibilities for the formation of
panels differ as well, which is all the more questionable given the clear allocation of this
competence to the chamber presidents in the FAC’s Rules of Procedure. Ultimately, these
differences are due to the lack of legal provisions that provide a uniform case allocation
mechanism that would apply to all court departments.

The mechanism for assigning judges to court panels

Overview

Court panels at the Swiss Federal Administrative Court are generally formed in an
automated process using a case allocation software (FAC, 2007). In addition, the court
uses a case management system for case-control purposes. The configurations obtained
with the case allocation software are synchronised with the case management system via
an electronic interface.
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The case management process at the Swiss Federal Administrative Court, including
the assignment of judges to panels, is visualised as a process diagram in Figure 1. 17 In
simplified terms, the workflow of creating a panel can be divided into three steps: In a first
step, the profiles of the individual judges must be configured (‘“judge configuration™), and,
in a second step, the characteristics of the case (“case configuration”) must be defined. In
a third step, the software assigns judges to the panels. For illustration purposes, these three
steps are explained below based on a fictitious VAT appeal.

Judge configuration

The judge configuration is done via the graphical user interface of the case allocation
software. In all divisions, the judges’ language proficiency and their intended workload as
presiding judge and the as co-judge can be calibrated. In some divisions, additional attributes
such as specialisms are added. Furthermore, judges can be temporarily or permanently
excluded (“deactivated”) from future assignments within the case allocation software.
The corresponding settings can be adjusted at any time and are continuously logged in a
database on the history of the judge configuration.

Case configuration

All new cases are first recorded in the case management system with an identification
number and assigned to a specific division according to the court’s Rules of Procedure. In
the fictitious VAT appeal, Division I Chamber 2 is responsible for adjudication (Art. 23
para. 1 RoO, Art. 1 para. 1 and Annex of the Regulations of Division I 2019).

After a case has been assigned to a court division, it is configured via the graphical user
interface of the case assignment software. First, the case number from the case management
system is registered in the case allocation software. Then the attributes of the case must be
entered. These include the case language (German, French, or Italian) and, if necessary,
one other criterion, which may vary between the divisions. As regards cases allocated to
Division I Chamber 2, the legal field and the dossier language can be specified. In the
fictitious example, the dossier language is configured as “Italian” and the legal field as
“VAT”. In addition, the case quantifier can be increased from the default setting of 1 to the
value 10 to reflect the expected relative workload required to handle the case.

The information on the four case properties mentioned, i.e. (i) identification number,
(ii) dossier language, (iii) second dossier criterion (different for each division and chamber)
and (iv) case quantifier, is stored in the database on the history of dossier configurations.

17. The technical explanations are based on discussions with the responsible programmer of the software
and the manual for software version 1.5, which was in use at the end of the study period in December 2018. Since
the case allocation software launched, there have been several release updates (e.g. introduction of case quantifiers
in 2013); changes in the functioning of the case allocation software since January 2019 are not reflected in this
study. The functioning of the software is also explained in Schuppisser (2007).
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Assignment of judges to panels

After the configuration of the judges and the case, the judges are assigned to panels.
For this purpose, the case allocation software provides two assignment options for each
panel position, namely automatic assignment or manual assignment.

For the automatic assignment of a judge to a specific position, one selects the “gene-
rate” option in the drop-down menu for the corresponding position. If all three judges’
positions are “generated”, the assignment algorithm works as follows: first, the case allo-
cation software compares the case configurations and judge configurations stored in the
respective databases and selects those judges for whom the attributes are configured in such
a way that they are compatible with the criteria of the dossier. In the example of the VAT
appeal, only judges remain for whom the legal area “VAT” and the language “Italian” are
activated on the main and/or co-judge positions. After this preselection, the algorithm assigns
those three judges to the panel who currently have the lowest combined workload account.
The workload accounts represent the historical workload of the individual judges and are
logged in the database on the history of judicial workload accounts after each assignment.
Consequently, the case allocation software forms panels with the primary goal of achieving
the most equitable distribution of workload among judges; in doing so, the software takes
into account the aforementioned case criteria (in the fictitious example: language and area
of law), the relative level of employment and their historical workloads. '8 The number of
pending cases a judge has to deal with at the time of the software-based assignment is not
taken into account by the allocation algorithm.

For a manual case assignment, the judge is selected from a drop-down menu for the
respective position. The reasons for a manual assignment must be entered in a comment field.

The panel resulting from an automatic or manual assignment, the assignment mecha-
nism and potential reasons for a manual assignment are logged in a panel history database.
At the same time, the system updates the workload accounts, which document the relative
workload distribution between the judges over time. The data on the panel of judges are
then transferred to the dossier management system via an automated interface so that the
case can be forwarded to the three designated judges.

It is possible to subsequently reassign one or more positions of the panel using the
case allocation software. Again, both the manual and the automated assignment options are
available, and the procedure is the same as for the initial assignment. For both automated
and manual reassignments, the reason for doing so must be explained in the comment field.
After a reassignment, the case allocation software logs the new judges as well as the type
of assignment and the reason given in the panel history database. Furthermore, the credits
in the workload accounts of the originally assigned judges are reversed and transferred to
the judges of the newly generated panel.

Finally, it is also possible to change the panel of judges directly in the case manage-
ment system, i.e., without using the case allocation software. In this scenario, however,
no information is transferred to the case allocation software and its databases, so that the
panel of judges recorded in the case management system differs from the panel of judges
recorded in the case allocation software.

18. Contrary to the terminology in some departmental regulations, the case allocation software does not
include a random element but aims at a long-term balancing of the judicial account balances. Randomness in
the narrower sense only enters the case allocation software to resolve ties, i.e., when two panels of three judges
have the same combined account balances; in practice, such ties occur extremely rarely.
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The assignment of judges to panels in practice

Methodology of the empirical analysis

In order to understand how the Swiss Federal Administrative Court assigns judges to
panels, we have linked and analysed the log data on the use of the case allocation software
with machine-read information from the Federal Administrative Court’s publicly accessible
judgment database.

The Swiss Federal Administrative Court provided the authors with information from
three databases of its case allocation software: (i) the history of all panels since the court
was established in 2007, (ii) the history of the case configuration regarding all cases since
2007, and (iii) the history of the judges’ configurations since 2007.

For the selected study period (1% January 2008 to 31% December 2018), the databases
include detailed information on the formation of panels for 88,484 cases. After cleaning the
dataset of cancelled cases (5.9%), cases adjudicated by panels of more than three judges
(0.5%) and cases with typing errors in the identifier (0.1%), 82,764 dossiers remain in
the dataset.

To supplement the data from the case allocation software, we downloaded all judg-
ments from the publicly accessible judgment database as pdf files and then mechanically
recorded the frontpage. The aim was to accurately identify the assigned judges as listed
on the frontpage. The panels mentioned on the published judgments serve as a reference
for the actual composition of the panel responsible for the case. Within the study period
from 2008 to 2018, there is a total of 49,685 substantive decisions, with 47,864 (96.3%)
published judgments remaining in the dataset after data cleaning.

After cleaning the data records from the case allocation software as well as the
judgment database, the available information was linked via the unique identifier of each
dossier. Of the 47,864 cleaned read-outs from the judgment database, 47,291 judgments
(98.9%) were successfully linked to the cases from the case allocation software. For 35,473
dossiers from the case allocation software, no published judgment was available, as these
cases were rejected for procedural reasons. The remaining total of 47,291 cleaned and
successfully linked substantive judgments form the basis for the following analyses on the
assignment of judges to court panels at the Swiss Federal Administrative Court between
January 2008 and December 2018.

Using this data, we can trace how judges are assigned to panels at the Federal
Administrative Court. Of particular interest is the question of how often the panels as
listed in the published judgments were formed automatically, or how often the assignment
of judges was done manually. For this purpose, we jointly evaluated single, two-judge and
three-judge panels, whereby the history of vacant panel positions, for example the assignment
history of the third judge position in a two-judge panel, is not included in our statistics.

Results of the empirical analysis

The analysis of the data described in the previous section shows that 45 percent of the
panels were assigned manually in one or more panel positions and that 39 percent of the
panels were subject to ex-post reassignments. Of the ex-post reassignments, almost half
were made in the dossier management system (17 percent), that is outside the case allocation
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software, which not only means that no reasoning was logged in the case allocation software
for these reassignments but that the judges’ workload was not correctly credited either.

As regards the justifications for manual assignments and reassignments, most inter-
ventions remain unsubstantiated due to the large number of panel assignments that were
changed outside the case allocation software. Moreover, most of the justifications for ex-post
interventions provided by the users in the comment field could technically be addressed
with simple adjustments to the case allocation software. We observe a similar pattern
with respect to the case quantifier: since a software update in 2013, it has been possible
to assign a relative case quantifier to a case corresponding to the anticipated workload,
yet this option has only been used by one court department. As a consequence, in 97% of
the cases with a substantive decision, the judges are credited for their workload with the
default case quantifier.

Finally, it should be noted that the range of users accessing the case allocation software
not only includes the chamber presidents but also other judges, court clerks and adminis-
trative staff. All in all, a broad group of 119 users were registered between 2008 and 2018.

FINDINGS FOR THE DESIGN OF THE FORMATION
OF COURT PANELS

The assignment of a judge or a panel of judges in conformity with constitutional and
international law is a task that arises in all courts in which the number of judges exceeds
that of the adjudicating panel. Several findings of the present study can be generalised and
thus be used by other courts.

Irrespective of whether software-based case allocation is set up at a court, in order to
comply with constitutional and international standards the following principles must be
observed: first of all, the basic features for the formation of the court panel must be laid
down in primary legislation governing the organisation of the court concerned; a delegation
norm containing the matters to be regulated is however sufficient. The organisational regu-
lations (that is, secondary legislation on the organisation of a court) should, in particular,
regulate whether the court panel is formed automatically using an electronic case allocation
mechanism. They should also specify the essential criteria to be taken into account when
forming the panel and list the exceptions. In particular, the case quantifier should be taken
into account as a criterion for forming a panel and for corresponding allocation mechanisms
(see also Lienhard & Kettiger, 2009; Miiller, 2016; Winkler, 2016; Stadelmann, 2018; Reiter
& Moismann, 2021). Furthermore, the regulations should differentiate between the initial
(ex-ante) and the subsequent (ex-post) formation of a court panel and list the reasons that
may justify a subsequent reassignment. Last but not least, the regulations should provide
rules on who is responsible for deciding on the court panel. In principle, this task should
be assigned to a judge; a delegation to court clerks or the court registry is only permissible
if the assignment is made according to clear and rigid criteria and does not leave any room
for discretion. Differences and peculiarities between court divisions may be specified in
the divisions’regulations, whereby the rules should be coordinated with regard to their
content and clarity. In the interest of transparency, all regulations on the assignment of
judges should be made publicly accessible.

When it comes to forming court panels based on objective criteria that were set out in
advance, an automated software-based system is the best option for large courts. Software
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solutions allow for full documentation, so that information on the formation of the court
panel is available at any time, both in individual cases and at individual departments and
at the court as such. Since each court is structured differently, there cannot be a uniform
software design that is equally suitable for all courts. Nevertheless, certain principles can
be derived from the analysis of the automated formation of panels at the Swiss Federal
Administrative Court, which should generally be observed when designing case allocation
software.

First, regulators must be clear about the objectives that the mechanism is intended
to serve. In addition to ensuring the right to a court established by law, such objectives
may include, for example, a balanced workload among the judges, the timely adjudica-
tion of the cases or the diversity of the court panel. However, one must be aware that a
software-based allocation mechanism cannot completely resolve the trade-offs that may
arise between these objectives.

Second, any criteria decisive for the formation of the panel should not only be defined
in the court regulations but implemented in the software as accurately and comprehensively
as possible in order to minimise the need for manual interventions. Having many restric-
tive criteria could deem the formation of a panel unfeasible and may therefore require a
hierarchisation of the criteria.

In our view, the advantages of automated adjudication are obvious. However, expec-
tations should not be overstretched, whether by the legislator, by the courts using software-
based programs, by the parties to the proceedings, or by the general public. Due to the
realities of day-to-day judicial business, it is not possible to fully automate the formation
of the panel as there will always be situations where the manual assignment of the panel is
unavoidable. Consequently, interventions in the automated formation of the panel should
not be hastily described as manipulative or unconstitutional. However, for reasons of trans-
parency, manual interventions must be carried out consistently via the software and must
be substantiated by the user. The availability of aggregated key statistics on the handling
of the formation of court panels is essential to ensure that the process can be understood
at all times. There should be sufficient internal court supervision mechanisms in place and
the information on how the judges were assigned to panels should also be presented in the
annual reports; this not only provides the supervisory authorities and the wider public with
information but, may also help prevent excessive expectations regarding the automated
formation of court panels.
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