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Introduction

Once a constitution is in place and the principle of the supremacy of the constitution 
is accepted (as recommended by the Venice Commission’s Rule of Law Checklist),1 
the question arises as to which body is responsible for ensuring that legal acts – 
both laws and acts directly affecting individual rights – are in conformity with the 
constitution.2 In a democratic state based on human rights and the rule of law, 
state action must be in accordance with and authorized by the law. While judicial 
review (understood as the power of a body to assess whether a law or government 
action complies with the constitution)3 is an effective means to reach this goal,4 the 
question is whether a constitutional court can be avoided, or whether an existing 
constitutional court can be circumvented. 

In what follows, I will address the issue of legal standards for constitutional 
review from three different perspectives, which are also considered by the Venice 
Commission as sources when developing standards or assessing the compliance of 
legal norms with international standards, namely, comparative law, international 
human rights, and the Commission’s own standards and practice.

1. Comparative law: A broad variety of models for constitutional review

In a democratic system based on the separation of powers, independent courts 
staffed by legally qualified judges have proven to be the most important instrument 

1	 Venice Commission (hereinafter: VC), Rule of Law Checklist, CDL-AD(2016)007rev, 
benchmark A/I. 
2	 G. Buquicchio, S. Dürr, “Constitutional courts – the living heart of the separation of powers: 
The role of the Venice Commission in promoting constitutional justice” [in:] G. Raimondi, I. Motoc, 
P. Pastor Vilanova, C. Morte Gomez (eds.), Human Rights in a Global World: Essays in honour of Judge 
Luis López Guerra, Oisterwijk 2018, pp. 515–544, 516. 
3	 On the history of constitutional review see, inter alia, A. Stone Sweet, “Constitutional 
Courts” [in:] M. Rosenfeld, A. Sajó (eds.), The Oxford Handbook of Comparative Constitutional Law, 
Oxford 2012, p. 817; see also: VC, Revised report on individual access to constitutional justice, 
CDL-AD(2021)001, §§ 7 and 8. 
4	 VC, Rule of Law Checklist, § 44.
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for effective constitutional review. Indeed, what Alexis de Tocqueville described in 
1835 as “peculiar to the American magistrate”5 is now a basic feature of almost 
every state, with the United States, Germany and France providing the “canonical 
triad” for models of constitutional review.6 

These basic models are constructed around two main features: first, from an 
institutional point of view, whether constitutional review is vested in a specialized 
body. Secondly, from a procedural point of view, whether constitutional review is 
abstract and/or concrete. Obviously, each of the three main models has developed 
within a specific legal system, and the French model in particular has undergone 
profound changes over time with the introduction of the “question préliminaire de 
constitutionnalité,” which provides for a posteriori control similar to that of the other 
models.7 

Today, national systems offer a wide range of different solutions to the problem 
of constitutional review. According to the Venice Commission’s 2021 report on 
individual access to constitutional justice, the majority of countries have a system 
of concentrated review by a specialized court, while others have systems of 
constitutional review that are entirely diffuse.8 This rough distinction is highly 
differentiated in constitutional practice: some systems have centralization without 
a specialized constitutional court,9 while others have a centralized constitutional 
court with constitutional review still being decentralized.10 In terms of types of 
review, there may be ex ante judicial review (or abstract norm control), often by 
a narrow circle of privileged applicants, and/or ex post judicial review, with or 
without preliminary review of norms (or concrete norm control). Access may be 
direct or indirect, that is, by way of an appeal to an ordinary court, which either takes 
a decision or refers the matter to the constitutional court. In terms of standing, 
constitutional review may vary from a system where only designated government 
actors can initiate review to formal individual constitutional complaints.

Despite the predominance of constitutional review by constitutional courts, 
not all states have embraced it. There are democratic countries with a long 
tradition of parliamentary sovereignty, founded on the idea that parliamentary 
action should not be constrained by judicial review, such as the United Kingdom.11 

5	 A. de Tocqueville, Democracy in America, Chicago 2000, Chapter VI.
6	 T. Ginsburg, M. Versteeg, “Models of Constitutional Review” [in:] L. Epstein, G. Grendstad, 
U. Šadl, K. Weinshall (eds.), The Oxford Handbook of Comparative Judicial Behaviour, Oxford 2024, 
§§ 2.1, 2.2 and 2.3.
7	 G. Buquicchio, S. Dürr, “Constitutional courts…,” p. 517.
8	 VC, Revised report on individual Access to Constitutional Justice, CDL-AD(2021)001, § 18.
9	 For example, in Israel, where only the non-specialized Supreme Court (acting in its capacity 
as the High Court of Justice) can exercise judicial review powers, see: T. Ginsburg, M. Versteeg, 
“Models of Constitutional Review…,” § 3.3.
10	 For example, in South Africa or Colombia, see: ibid.
11	 G. Buquicchio, S. Dürr, “Constitutional courts…,” p. 516; T. Ginsburg, M. Versteeg, “Models of 
Constitutional Review…,” § 2.4. In the UK however, since the adoption of the Human Rights Act 
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It should be noted, however, that the idea of unfettered political power was also 
a feature of authoritarian regimes, such as the former communist countries, whose 
constitutions typically did not provide for constitutional review.12 

2. International human rights law: Effective domestic remedy 

Under international law, states are not obliged to establish special constitutional 
courts. However, they must establish procedures for dealing with human rights 
violations. The main human rights treaties give individuals the right to invoke human 
rights at the domestic level and to seek an effective domestic remedy against 
decisions by public authorities that violate their rights under the respective treaty. 

States have a wide margin of discretion in deciding how to fulfil these obligations 
and which bodies to entrust with this task. It is sufficient for individuals to be able 
to seek remedies for alleged violations of domestic constitutional guarantees 
or legal provisions containing guarantees analogous to the state’s international 
human rights obligations – the only essential requirement is that individuals be 
able to invoke at least the substance of the human rights that bind the state in 
question.13 Since most human rights are also guaranteed as constitutional rights at 
the national level, this obligation at least indirectly leads to a constitutional review 
of the rights concerned.

At the regional level, Article 13 of the ECHR guarantees that anyone whose 
rights under the Convention are violated “shall have an effective remedy before 
a national authority notwithstanding that the violation has been committed by 
persons acting in an official capacity.” Similar guarantees are contained in Article 
2 § 3(a) of the ICCPR and in the African and American Human Rights Charters. 
According to Article 47(1) of the EU Charter of Fundamental Rights, “everyone 
whose rights and freedoms guaranteed by the law of the Union are violated has the 
right to an effective remedy before a tribunal in compliance with the conditions 
laid down in this Article.”

The minimal standard is set out in Article 13 of the ECHR. According to the 
European Court of Human Rights, the “authority” referred to in that provision 
need not in all cases be a judicial authority in the strict sense, or a court or tribunal 
within the meaning of Articles 6(1) and 5(4) of the Convention.14 In its case law, 
the European Court of Human Rights accepted as an “authority” a body such as 

(1998), courts can examine the conformity of primary legislation with the ECHR, see: A. Kavanagh, 
“Constitutional Review under the Human Rights Act,” The Modern Law Review 2010, vol. 73, no. 5.
12	 T. Ginsburg, M. Versteeg, “Models of Constitutional Review…,” § 2.4.
13	 W. Kälin, J. Künzli, The Law of International Human Rights Protection, Oxford 2009, p. 186.
14	 ECtHR, Golder v. the United Kingdom (1975), § 33; Klass and Others v. Germany (1978), § 67; 
Rotaru v. Romania [GC] (2000), § 69; Driza v. Albania (2007), § 116.
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an ombudsman,15 an administrative authority such as a government minister,16 
or a political authority such as a parliamentary commission.17 However, in order 
to determine whether the remedy is effective, the Court takes into account the 
powers of the authority and the procedural safeguards it provides.18 The Court 
also examines whether an authority is independent of the authority which took the 
original decision.19 

The scope of Article 13 ECHR extends to all acts in respect of which there is 
a remedy under domestic law. This includes all acts of the administration or of the 
executive.20 With regard to acts of the legislature, the Court has consistently held 
that Article 13 ECHR “does not go so far as to guarantee a remedy allowing the 
laws of a Contracting State as such to be challenged before a national authority on 
the ground that they are contrary to the Convention”21 or to equivalent domestic 
legal norms.22 In other words, the Convention does not require norm control. 
Regarding the acts of the judiciary, Article 13 ECHR does not impose the existence 
of different levels of jurisdiction either,23 nor does it guarantee a right to appeal 
to a Constitutional Court in addition to the rights already available before the 
ordinary courts.24

3.	 Soft law standards: The standards and practice  
of the Venice Commission 

The Venice Commission’s Rule of Law Checklist identifies access to justice as one 
of the key benchmarks of the rule of law.25 Access to justice entails, inter alia, an 
independent judiciary, the independence and impartiality of individual judges, 
individual access to the courts, and the effectiveness of judicial decisions. Regarding 
constitutional review, the Rule of Law Checklist does not require the existence of 
a constitutional court, and the standards on constitutional courts refer only to 
situations in which constitutional courts have been established.26 Indeed, there are 

15	 ECtHR, Leander v. Sweden (1987).
16	 ECtHR, Boyle and Rice v. the United Kingdom (1988).
17	 ECtHR, Klass and Others v. Germany (1978).
18	 ECtHR, Chahal v. the United Kingdom (1996), §§ 152–154; ECtHR [GC], De Souza Ribeiro v. France 
(2012), § 79; ECtHR, Allanazarova v. Russia (2017), § 93. 
19	 ECtHR, Leander v. Sweden (1987), §§ 77 and 81; Khan v. the United Kingdom (2000), §§ 44–47.
20	 ECtHR, Al-Nashif v. Bulgaria (2002), § 137.
21	 ECtHR [GC], Roche v. the United Kingdom (2005), § 137; ECtHR [GC], Paksas v. Lithuania (2011), 
§ 114 or ECtHR, Vallianatos and others v. Greece (2013), § 94.
22	 ECtHR, James and Others v. the United Kingdom (1986), § 85.
23	 Commission decision Müller v. Austria (1974).
24	 Commission decision Altun v. Germany (1983).
25	 VC, Rule of Law Checklist, parameter E.
26	 VC, Rule of Law Checklist, parameter E/3 (“if applicable”).
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Venice Commission member states which do not have a constitutional court, such 
as the Netherlands, the United States, and Switzerland. 

Nevertheless, the Venice Commission usually recommends the establishment of 
a constitutional court or equivalent body. In an opinion concerning amendments to 
the constitution of Ukraine, the Venice Commission points out that constitutional 
courts “are of specific importance where the ruling coalition can rely on a large 
majority and is able to appoint to practically all state institutions officials favorable 
to its political views.”27 In its opinion concerning amendments to the constitution 
of Ukraine, the Venice Commission points out that constitutional courts “are 
of specific importance where the ruling coalition can rely on a large majority 
and is able to appoint to practically all state institutions officials favorable to its 
political views.”28 It comes as no surprise that the Rule of Law Checklist echoes this 
perception, stating that full judicial review of constitutionality is the most effective 
means of ensuring respect for the constitution, with individuals having effective 
access to constitutional justice against general norms as well as individual acts.29 

Despite this preference for constitutional review by constitutional courts, the 
Venice Commission has never taken the view that there is a general requirement 
for the establishment of a separate constitutional court. However, it has noted 
that the establishment of such a body as a separate institution has often facilitated 
the promotion and protection of the rule of law in a given country.30 According 
to the Rule of Law Checklist, “[w]hat is essential is an effective guarantee of the 
conformity of governmental action, including legislation, with the Constitution.”31 

In a recent opinion on the Netherlands, the Commission notes that although 
most Member States provide for some type of access to individual constitutional 
jurisdiction, this is not mandatory and there is a wide variety of models for ensuring 
the supremacy of the constitution, both in terms of ex ante control at the legislative 
level and ex post control.32 In another recent opinion, dealing with the constitutional 
reform in Chile, the Venice Commission holds that it is up to states to decide, in 
accordance with their own constitutional traditions and specific needs, which 
organs should be competent to carry out an a priori review and to what extent, and 
who should have the right to initiate it.33

27	 VC, Opinion on the draft Law on the amendments to the Constitution, strengthening 
the independence of judges (including an explanatory note and a comparative table) and on 
the changes to the Constitution proposed by the Constitutional Assembly of Ukraine, CDL-
AD(2013)014, § 76.
28	 Ibid., § 76.
29	 VC, Rule of Law Checklist, parameter E/3i and ii, with § 109.
30	 VC, Cyprus – Opinion on three Bills reforming the Judiciary, CDL-AD(2021)043, § 17; VC, Joint 
Opinion on the Draft Law “on Introduction of Amendments and Changes to the Constitution” of 
the Kyrgyz Republic, CDL-AD(2016)025, §§ 47−48.
31	 VC, Rule of Law Checklist, § 108.
32	 VC, Netherlands – Opinion on the Legal Protection of Citizens, CDL-AD(2021)031, § 129.
33	 VC, Chile – Opinion on the 2023 Constitutional Reform, CDL-AD(2023)034, § 65.
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From a procedural point of view, the Venice Commission has also commented 
on the advantages and disadvantages of diffuse and concentrated models of 
constitutional review, pointing out that, historically, the main type of constitutional 
review is carried out by ordinary judges through diffuse review, and acknowledges 
that diffuse review remains “a perfectly valid form of constitutional justice.”34 In the 
Commission’s view, the main advantage for complainants is that individuals do not 
have to exhaust their legal remedies before raising questions of constitutionality, 
as diffuse review can be carried out at any stage of any type of ordinary proceedings 
by any ordinary judge; access to constitutional review is therefore open to any 
person who has standing in ordinary proceedings. In addition, diffuse review may 
encourage experimentation and legal pluralism, which may ultimately lead to better 
law.35 On the other hand, the Commission sees a certain disadvantage in terms of 
predictability, coherence, and thus legal certainty, as different ordinary courts may 
interpret the constitutionality of the same norm differently. A further disadvantage 
is seen in the fact that appealing against decisions all the way to a constitutional 
court can lead to lengthy and costly appeal proceedings.36 As a result, in the view 
of the Commission, the effectiveness of diffuse review depends both on the ability 
and willingness of individuals to defend their rights in court, and on the ability and 
willingness of ordinary judges to investigate violations of fundamental rights.37

With regard the concentrated model, the Venice Commission sees two main 
advantages. Firstly, greater unity of jurisdiction, and secondly, greater legal 
certainty, as there would be no divergent decisions on questions of constitutionality 
which would make the application of a law unclear.38 The main drawback of 
concentrated constitutional review is seen in the tensions and even conflicts it can 
create between ordinary courts and the constitutional court, particularly in the 
case of concrete norm control.39 

Conclusion

Under international human rights law, states have a positive obligation to provide 
an effective domestic remedy against decisions by public authorities that violate 
the rights at stake.

34	 VC, Opinion on the reform of Constitutional Justice in Estonia, CDL(1998)059, p. 3; VC, Revised 
report on individual Access to Constitutional Justice, CDL-AD(2021)001, § 11.
35	 VC, Revised report on individual Access to Constitutional Justice, CDL-AD(2021)001, §§ 10 
and 11. 
36	 Ibid., § 11. For a recent opinion discussing these issues see VC, Kazakhstan – Opinion on the 
Concept paper for improving the legal framework of the Constitutional Council of the Republic of 
Kazakhstan, CDL-AD(2021)010, § 13.
37	 VC, Revised report on individual access to constitutional justice, CDL-AD(2021)001, § 12.
38	 Ibid., § 14.
39	 Ibid., § 15.
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Apart from that, there is no comprehensive set of legally binding standards 
to which constitutional review must conform. States are not legally obliged to 
establish constitutional courts, and there is no international standard on the 
requirement of abstract or preventive norm control. Against this background it is 
not surprising that national systems offer a wide range of solutions to the problem 
of constitutional review. Nevertheless, most countries today have a system of 
concentrated review by a constitutional court. Still, the Venice Commission 
considers the concentrated review model, due to its dual purpose of protecting the 
constitutional order and individual rights, to be the most effective counterweight 
to political power, and thus an attractive choice for countries transitioning from 
authoritarian rule to democracy.40 

So far, so good? While the vast majority of constitutional courts fulfil their 
role in putting democracy, the rule of law, and the protection of human rights into 
practice, it cannot be overlooked that constitutional courts, once a guarantor of 
rights, have also become a place of politicization and rule of law backsliding.41 
There are several reasons why constitutional courts are particularly prone to 
political capture. It starts with the way constitutional judges are appointed; from 
there, the key features of the court – concentration and specialization – favor 
further politicization, with long-term implications for democracy, human rights, 
and the rule of law.42 In its opinion on the Law on the High Constitutional Court 
of the Palestinian National Authority, the Venice Commission states that “[t]he 
legitimacy of a Constitutional Court and its ability to fulfil [its] functions depend to 
a good part on its balanced and transparent composition, which allows the various 
stakeholders and the public in general to trust in the impartiality of the Court. The 

40	 Ibid., § 17; see also: VC, CDL-AD(2013)014: Opinion on the draft Law on the amendments to 
the Constitution, strengthening the independence of judges (including an explanatory note and 
a comparative table) and on the changes to the Constitution proposed by the Constitutional 
Assembly of Ukraine, § 76.
41	 See, among others, N. Bermeo, “On Democratic Backsliding,” Journal of Democracy 2016, vol.  7, 
no. 1, p. 5 ff.; L. Cianetti, J. Dawson, S. Hanley, “Rethinking ‘democratic backsliding’ in Central 
and Eastern Europe: Looking beyond Hungary and Poland,” East European Politics 2018, vol. 34, 
issue 3, p. 243 ff.; A. Sajó, Ruling by Cheating: Governance in Illiberal Democracy, Cambridge 2021; 
K.L. Scheppele, “Constitutional Coups and Judicial Review: How Transnational Institutions can 
Strengthen Peak Courts at Times of Crisis (With Special Reference to Hungary),” Transnational 
Law and Contemporary Problems 2014, vol. 51, no. 23, p. 51 ff.; eadem, “Autocracy under Cover of 
the Transnational Legal Order” [in:] G. Shaffer, T. Ginsburg, T.C. Halliday (eds.), Constitution-Making 
and Transnational Legal Order, Cambridge 2019, p. 188 ff.; L. Pech, K.L. Scheppele, “Illiberalism 
Within: Rule of Law Backsliding in the EU,” Cambridge Yearbook of European Legal Studies 2017, 
vol. 19, p. 3 ff.; V. Mechkova, A. Lührmann, S.I. Lindberg, “How Much Democratic Backsliding?,” 
Journal of Democracy 2017, vol. 28, no. 4, p. 162 ff.
42	 For the example of Poland, see: W. Sadurski, Poland’s Constitutional Breakdown, Oxford 2019; 
for Hungary (and other states), see A. Sajó, Ruling by Cheating…; see also S.R. Dürr, “Constitutional 
courts: An endangered species” [in:] D. Rousseau (ed.), Les Cours constitutionnelles, garantie de la 
qualité démocratique des sociétés?, Paris 2018.
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establishment of a Constitutional Court, which was widely seen as serving the 
interests of one side only would devalue the judgements by that Court, even if they 
were sound in substance.”43

If the court is captured, there will be no effective control to ensure that 
government action, including legislation, is in accordance with the constitution, and 
even more, the court will cease to be perceived as legitimate by the stakeholders, 
especially the public. 

So, one could indeed discuss whether a constitutional court can, or even should, 
be avoided. The answer to the initial question would be that a constitutional court 
may be avoided, as States have a large margin of appreciation as to which body 
is responsible for ensuring constitutional review of legal acts. However, once 
a constitutional court is established, the question and challenge is, how to do 
so without undermining rule of law standards. After all, a constitutional court is 
a court of law and must therefore fulfill all rule of law standards any court of law 
must comply with.44 

Ultimately, the assessment of whether and how to bypass an established court 
must be made by the national authorities, considering the national legal framework 
on the one hand and European and international legal standards on the other.
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